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Abstract

This paper is based on the discussion of Status of Ijtihad in Islamic Jurisprudence. Discussion
will be supported by the Ijtihad of Prophet of 1slam Muhammad (SAW) in order to highlight the
role of Sunnah as explanatory and legidative source of Islamic Shariah.

First part will discuss the difference between shariah and Figh. Second part of the paper will
discuss the objectives of shariah, followed by Ijtiahd of Prophet (SAW) served by implementing
Shariah. This part will highlight the decisions of Prophet (SAW) based on Ijtihad and then
verifies and supported by Allah Almighty through revelation in Quran.

ljtihad of Prophet (SAW) marked asinitializing or beginning of shariah and evolution of
Figh. During this time serving objectives of Shariah as guiding principles and exemplifies
by the Ijtihad of Prophet Muhammad (SAW) founded science of deducing laws from the
Qur“aan and the Sunnah were laidbythe Prophet(SAW).It might be said that in this period
the first Madh-hab (school of legal thought) tookshapeas theProphet(SAW)guided and

trai nedtheSahaabah inljtihaad.
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I ntroduction:

For a proper understanding of the historical development of Islamic law, the terms Figh
andSharee™ah need to be defined. Figh has been loosely translated into English as “Islamic
law”’and so has Sharee*ah, but these terms are not synonymous either in the Arabic
language or totheMuslimscholar.

Figh literally means the true understanding of what is intended. An example of
thisusagecanbefoundi ntheProphetM uhammad*‘sstatement:
“TowhomsoeverAllaahwishesgood,He gives the Figh (true understanding)oftheReligion™
Technically, however, Figh refers to the science of deducing Islamic laws
fromevidencefoundinthesources of Islamiclaw.Byextension italso
meansthebodyof|slamiclawssodeduced.

Sharee”ah, literallymeans,awaterholewhereanimalsgatherdailytodrink,orthestraightpathas
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intheQur“anicverse.
“Thenweputyouonastraightpath(Sharee*ah)inyouaffairs,sofollowitanddonotfoll
owthedesiresofthosewho haveno knowledge.” (Al-Quran,45:18)
Islamically,howeverit referstothesumtotal of | slami clawswhi chwerereveal edtothe
ProphetM uhammad(SW.)andwhi charerecordedintheQur“aanaswellasdeduciblefromt
heProphet*“sdivinely-guidedlifestyle(called theSunnah)?
Fromtheprevioustwodefinitions,thef ol lowingthreedi fferencesmaybededuced:
1. Sharee™“ah is the body of revealed laws found both in the Qur*aan and in the
Sunnah,whileFighi sabodyoflawsdeducedfromSharee ahtocoverspecificsituationsnot
directlytreated inSharee™ahlaw.
2. Sharee"“ahisfixedandunchangeable,whereasFighchangesaccordin
gtothecircumstancesunderwhichitis applied.
3.  Thelawsof Sharee“ahare,forthemostpart,general:theylaydownbasicprinciples.I
ncontrast, the laws of Figh tend to be specific: they demonstrate how the basic
principles of Sharee“ah shouldbeappliedin given circumstances.

Objectives of Shariah:

Intheenactmentoflaws,theQur ‘anicrevelationshavetakenintoconsiderationthefollowin
gfourbasic principles:

TheRemovalof Difficulty.
Thesystemof | slaamhasbeenreveal edf ormansbenefit.|slami clawsarenotmeanttobeaburden
,buttheyaredesi gnedtof acilitatemankind ‘sindividualandsocietalneeds.
Evidence to support the fact that Islamic law ams to remove difficulty
can be foundthroughout the Qur“aan.“Allaahdoes
notburdenasoul withmorethanitcanbear.”
“AllaahwishesforyoueaseandHedoesnotwishdifficultyforyou.”
Because of this principle, Allaah has enacted along with the divine laws a variety of
legalconcessions, like the permission to break fast, and shorten and join prayers
during travel.More over, the consumption of prohibited substances (e.g., pork
and alcohol) in cases ofdirenecessitywasal so permitted.

The Prophet was himself described as always choosing the easier path whenever
a choicewas giventohim,as longasitwasnot

sinful.**Hewasal soreportedtohavesai dtosomeofhisfol lowersontheoccasionoftheirdis
patchment/departure as governorsof Yemen,*“Make things easy (for the people)
and do not make them difficult.”**Consequently,schol arsdeducedmanysecondary
lawsonthisbasis.

TheReductionof ReligiousObligations:

The prohibited acts and substances in Islamic legislation are
quitefew in comparison tothosewhich are
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allowedbydirectcommandorbytheabsenceofany command
of prohibition.

In the case of prohibitions, the sub-categories are named and listed. For
example, withregard to womenwith whommarriage is forbidden,Allaah states,

“Prohibitedtoyouareyourmothers,yourdaughters,yoursistersandyouraunts...”
Aftercompl etingtheprohi bitedcategories,Allaahsays,

“ Except for these, all others are lawful, provided you seek them in
marriage with adowryandnot for fornication.”

Iti sal soworthnotingthatthel aws,onthewhol e,donotcontainsomanydetails as to

createdifficultyforthosewhowishtostrictlyfollowtheteachingsoftheQur ‘aan. Among
theversesoftheQur“aanwhichindicatetheexistencethisprincipleisthefollowing:

“Oh you who believe, do not ask about things which, if made plain for you,
will causeyou trouble. But if you ask about them plain to you. Allaah has
exempted them. AndAllaahisoft-Forgiving,Most Gentle.”

The prohibited questions concern issues about which Allaah has chosen to
enactprohibitions due to their questions. Included in this category is the Prophet*s
(s.w.) responseto repeated question concerning whether Hajj was compulsory every
year.’ He said, “If I sadyes, it would have become compulsory. Leave me alone
concerning things which | have leftup to you, for certainly those before you were
destroyed because of their many unnecessaryquestions and theirargumentsand
disagreements with their prophets.”17
AgoodExampleoflimitationofdetail scanbef oundinthe
Qur “anictreatmentofbusiness transactions.Forexample Allaahstates:

“Ohyouwho believe,fulfilyourcontracts.”
“Allahhasmadetradelawfulandprohibitedinterest.”

“Ohyouwho believe,do noteatupyoupropertiesamongstyourselves
unfairly.Butthereshould be trade by mutualgood-will.”
Realizationof PublicWelfare:
Laws oflslaamwereprimaril yenacted forthegeneral goodofall mankind.Naskh (Abrogation) The
existence of abrogation within Islamic legislation is among themanifestations of human welfare
considerations in Islamic legislation. God may prescribe alaw suitable to people at the time of its
enactment, or it may serve a particular limitedpurpose. However, its suitability may later
disappear or its unique purpose may have beenachieved. For example, Bequest (Waseeyah): In
pre-Islamic Arab culture, the
deceased"schildreninheritedhisproperty,andparentswouldonlyinheritifabequestweremade. Thus,
in the early stages of 1slaam, Allaah made the writing of a bequest for parents and
rel ativescompul sory,inordertoteachthenewcommunityofMuslims
thelmportanceoffamilyrightswith regardtotheir wealth.
“Itisprescribedthatwhendeathapproachesanyofyou,ifheleaves
behindanygoods.Thathemake abequesttopar ents andnextof kin,according
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towhatis reasonable.Thisisduefromthepious.”

However, after the community willingly accepted this law and they began to
strictly put itinto practice, Allaah replaced it by revealing in the Qur*aan a clearly
defined system ofinheritancelaws. L egislative consideration of human needs can
also be found in the methodology oflegislation. In the case of laws wherein
human benefit will not change with time orconditions, Allaah has spelled out the
details very clearly. Asfor things whose benefit
or har mmayvar yfromplacetoplace,All aahhasl egislatedgener all awsof universal benef
it.

L egislative consider ation of human needs can also be found in the giving
ofprecedenceto the general welfare over individua benefit, and to the
prevention of agreater har moverasimilarone.68 Agood
exampl eof suchaprinciplecanbefoundinlslaam®s confirmation of the almost
universal practice of plural marriage (polygyny).
Sour ces of Shariah:
| slami cl awduringthestageoffoundati onwasderivedfromrevel ation,eitherin
theformoftheQur“aanortheSunnah. TheSunnahisconsideredthesecondsourceofrevelationb
asedonAllaah*sstatementintheQur “aan,
“Hedoesnotspeakfromhisdesires.Verilyitisinspirationwhichhasbeenrevealed.” An
d he was a'so given the responsibility of clarifying for mankind Gods intent in

themessage.

“WehaverevealedtheReminder(Qur*“aan)toyou,inorderthatyouexplaintomanki

ndwhatwas revealed tothem,that perhaps they mayreflect.”
TheSunnahwasanexpositionoftheQur ‘aanbywhichitsgeneralitieswereclarifiedanditsintended
meanings specified. Consequently, everything in the Sunnah is addressed in theQuraan,
either by inference or by direct reference. The address may be so general as toincludethe
whole Sunnahas inthe caseoftheverse:

“ Whatever the messenger gives you, take it; and whatever he forbids you,

leave it.”

Or the address may indicate generally defined laws, the details of which are left to
theSunnah.Hence,theSunnahmayexpl ainthemethodol ogy, reasons, requirementsand
location, or it may explain the inclusions, which could not be logically deduced. An
exampleof such inclusions may be found in the case of forbidden foods beyond those
mentioned intheQur“aan.Allaah doesstatein referencetotheProphet(s.w.):

“He made lawful for them the good (and pure) things and forbade them the
bad (andimpure).”
AnasibnMaaliksaid,

“On the day of the Battle of khaybar, a visitor came and said, ,,Oh messenger of
Allaah,the donkeys have been eaten* Then another came and said, ,,Oh
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messenger of Allaah,the donkeys are being destroyed.“Allaah*s messenger (s.w.)
then sent Abu Talhah tomake an announcement: Allaah and His M essenger
have prohibited you from eating thefleshof domesticated donkeys,forit
isbad(andimpure).”®

Or the address may indicate general principles from which the Prophet (s.w.) may

deducerulings. Such rulings may be confirmed by Allaah if correct, or corrected by

Allaah ifincorrect.

Among the examples of deduced rulings which were not confirmed isthat of the
Dhihaar divorce. Khawlah bintThalabah said, “My husband, Aws ibn as-Saamit,
pronounced
thewords:Youaretomelikemymother“sback.SolcametoAllaah“smessengertocomplainagains
tmyhusband.However,themessengerofAllaahdisagreedwithmeandsaid,,,Fear
Allaah.Heisyourcousin.“Icontinuedcomplaininguntiltheversewasrevealed:“Allaahhasindee
d heard the statement of the woman who disputed with you concerning her husband
andcarried her complaint to Allaah, and Allaah hears your discussion. Surely Allaah hears
andsees al things. If any men among you declare their wives like their mothers (Dhihaar),
theycannotbethel rmothers.Nonecanbethel rmothersexceptthosewhogavebirthtothem.
Theyusebadwordsandfalsehood...”

TheProphet(s.a.w.)hadacceptedDhihaarasbei ngaval i df ormof divorceandhadtol dkhawl ah to
acceptit,however Allaahdeclaredit invalid.

There also exists another category of unconfirmed deduced rulings which
demonstratethat the Sunnah islimited to confirmed religious rulings and exclude
personal habitsand customs of the Prophet (s.w.) which he did not instruct his followers
to follow. Raafi“ibn Khadeejreported that Allaahs Messenger (s.w.) came to Madeenah
and found thepeople grafting their date-palm trees. He asked them what they were doing
and
theyinformedhimthattheywereartificiallypollinatingthetrees. Hethensaid, “Perhapsitwouldbe
better if you did not do that.” When they abandoned the practice, the yield of the
datepalms becomesless. So theyinformedhimandhesaid,

“I am a human being. So when | tell you to do something pertaining to the
religionacceptit,butwhenltellyousomething frommyper sonal opinion,keepin mind
thatlana human being.”
Anas reportedProphet (SAW) said:
“youhavebetterknowledge(oftechnicalskills)intheaffairsofthisworld.”
Prophet (s.w.) further informed his followers that even in the case of legal
judgementswithregardtodi sputesbroughtbeforehim,hecoul dunintentional l yruleincorrectly,ass
omeofsuchdeci sionswerebasedonhi sownopinion.
UmmSalamahreportedthatAllaah™sMessenger(s.w.)said,
“lamonlya humanbeing,andyoubring yourdisputesto me.Perhaps
someofyouaremor e eloquent in their pleathan others, and | judgein their favor
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according towhat I hear from them. So, whatever | rulein anyones favor
which belongsto hisbrother, heshouldnot take any of it,becausel
haveonlygrantedhimapieceofHell.”??
The Prophet (s.w.) also encouraged his companions to make legal rulingsin order to
preparethem to carry on the application of the Shareeah after he left them. ,,Alee ibn Abee
Taalibsaid,
“Allaah*“smessenger(s.w.)sentmetoYemenasajudge,solasked,,,OhmessengerofAl
laah! You are sending meand | am young, and | have no knowledge of
givingjudgement?* He replied, ,,Allaah will guide your heart and keep your
tongue firmly(attachedto thetruth).Whentwo
litigantssitbefor eyou,donotdecideuntil youhaveheard what the other hasto say
theway you heard thefirst, for it ismore suitable
forthecorrectjudgementtobecomeclear to you.”
The Prophet (s.w.) and his companions practiced Ijtihaad during this stagein
thedevelopment of Islamic law. However, it should be noted that the Ijtihaads of the
Prophet(s.w.)whichoccurredduringthi speriodarenotconsi deredani ndependentsourceo
flaw,becausetheirvaliditydepended on divine revel ation forconfirmation.

Conclusion:

Islamic law in this early period consisted of the laws of Sharee™ah which were

reveal edandrecordedintheQur“aanandtheSunnah. Theyrelatemainlytotheideologicalfoundatio
nof 1slaam, Eemaan, and the socio-economic laws necessary for the organization of
thefledgling Muslimstate. The basis of legidlation in the Qur®aan was that of human
reformation, as

such,beneficial humancustomsandpracti ceswererecogni zedandincorporatedi ntothebodyof divi
nel egislation.Inordertoachi evethegoal of reformation,Qur“aniclegislationincorporatedtheprinc
iples of removalofdifficulty, reductionofreligiousobligations, realizationof publicwelfare,
realizationofuniversaljustice.

ljtihad as source of Shariah especidly if it is done by Prophet Muhammad (SAW) marked as
initializing or beginning of shariah and evolution of Figh. During this time serving
objectives of Shariah as guiding principles and exemplifies by the Ijtihad of Prophet
Muhammad (SAW) founded science of deducing laws from the Qur®‘aan and the Sunnah
were laidbythe Prophet(SAW).1t might be said that in this period the first Madh-hab (school
of legal thought) tookshapeas theProphet(s.w.)guided and trainedtheSahaabah inljtihaad.
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